OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Ronorgble Bayne Satterfield, Commissioner
Firemen's Pension Commission

Po O 30,11062

Austin, Texas

Dear Sir; 0p1nion Ro 048715
Re: b téarm \"City Physiolian®

g means "City

" as provided
X .A.c.s.; and
ions,

We have receivey en¥y oommunication, quoted
as follows;

fore disal T*a™ " granted to a par-

ment Fund ustees must have a ocertificate

3 - s "City Physicien”, duly nota-
if not then such a certifi-
an Mdelected by the Board. Your

sesms to be some differences of opilnion
yrds as to the ocorrect interpretation of
an® as defined in the Act. Most of our
at are called vCity Health 0fficers®
are to look sfter the general health

of the cities ard whose duties 4o not

hem to examine city employees nor to attend
such employeee when sick or injured. .e @re enclos-
ing & Bection of & city chaister which creates the
office of "City Fealth Physiocian" ordinsrily referred
.to as City Feaslth Officer, e would appreclate your
giving us your opinion as to whether such physician
would be eonsidered the "City Physlcian" es is pro=-
vided in Seotion 9 of the Act.

u"u'"(ATION 15 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"¢ also have a situstion where the Health
Ooffioer or City Physioian is and has been for
seversl months, siok and unadble to perform his
duties as such and no “aoting oity physiocian
or health officer” has been appointed to serve
during such officer's illness. Would it be with-
in the power of the Board to assume that, under
suoh oonditions, there was no suoh offioer snd
prooeed to agcept such a certificate from a physi-
oian whioh they may choose~"

Artiole 4424, V. A. C. S., provides as follows:

wthe office of oity physioian is adolished,
. and instesad the office of oity health officer is
oreatod., The office of oity health officer shall
be filled by a competent physioian, legelly cqualified
to praotice mediocine within this State, of reputabdle
professional standing. Jd4."

Article 4425, V.A. C. S., provides as follows:

"The governing body of each inocorporated oity
and town within this State shall elect a qualified
person for the office of city health officer by a
majority of the votes of the governing body, exoept
in cities which may be orereted under a charter pro-
viding for a different method of selecting oity
physicians, in which event the office of city mealth
officer shall be filled as is now filled dy the city
physiolan, but in no instance shall the office of
oity health officer be abolished., The c¢ity health
officer, after eppointment, shall tare and subscribe
to the official ocath, and shall file & copy of such
oath and a ocopy of his aprointment with the Texas
State Board of H:alth, and shall not be deemed to
be legelly ~ualified until said coples shall have besn
go filed,"
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Artiole 4430, V. A. C.S., provides as follows:

"RBach oity health offioer shall perform such
duties &5 may be required of him by genersl law
and eity ordinances with regerd to the general
health and sanitation of towns and oities, and
perform such other duties as shell be legally re-
cuired of him dy the mayor, governing body or the
ordinsnoes of his eity or Sown. He sheall discharge
and perform suoh duties as may be prescerided for
him under the directions, rules, regulations and
reguirements of the State Board of Health and the
president thereof. BHe shall »e required to aid
and essist the State Board of Health in all matters
of quarantine, vital and mortuary statistioes, in-
speotion, disease prevention and suppression and
sanitation within his jJurisdiction. Re shall at¢
all times report to the State Board of H-alth, in
suoh manner and form as said doard may prouoribo.
the presence of all contagious, infeotious and
dangerous epidemic diseases within his Jurisdioction,
and shall meke such other and further reports in
such manner and form and at such times as said
State board shall direct, touching all such matters
es may dbe proper for said board to direot, and he
shell aid said State bdoard at all times in the en-
forcement of proper rules, regulastions and reguire-
ments in the enforcement of all sanitary laws, auar-
antine regulations and vital statistios collection,
and perform such other duties as sszld State board
shall direoct.”

In the case of McoNeese v, State, 180 s, W, (2) 164,
the Court of Criminal Appeels of Texss held, inter alla, that
in view of Art. 4425, V. A. C. 3., &l1l incorporated oities and
towns muest have a health offioer whose duties are prescribed
by law, : ‘

Seotions 9 and 15 of Art, 6243e, V, A, 0. 3., pPToO=-
vide as follows:

"Seg., 9. KO person shall de retired either
for total or temporery disability, except as herein
provided, nor receive any allowsnce from ssid Fungd,
unless end until theres shall hsve been filed with
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the Board of Trustees, oertificates of his dis-
ability or eligidllity signed and sworn to by
said person snd/or by the oity or town physiocian,
if there be one, or if none, then by any physioian
selected by the Poard of Trustees. 3aid Board of
Trustees, in its disoretion, may require other or
additional evidence of disadllity before ordering
such retirement or payment aforessid."

ok ¥ ¥ %

"Sec, 15. The Board of Trustees, in its dis-
oretion, at any time, may cause any person retired
for disabdbility, under the provisions of this jpct
to appear and undergo a medioal examinstion by the
oity physiocian or any other physioian appointed or
selected by the Board of Trustees for the purpose,
and the result of such examinstion and report thereof
by seid physiocian shell be sonsidered dy said Board
of Trustees In determining whether the relief in said
case shall be continued, inoreased (if less than the
maximum provided heroins. decreased, or discontinued,
Should any person receiving relief under the pro-
visions of this po4, after due notlice from said Board
of Trustees, to appear and bde re-examined, unless ox-
ocused by said Bosrd, faill to appear or refuse to sub-
mit to re-examination, said Board of Trustees is author-
ized in 1its disoretion, to reduce or entirely disoon-
tinue suoh relief,

It has been decided that a statute or provision should
not be given a construotion rendering it futile, or useless, vhen
the languageé c¢an be otherwise constirued. The reason of the rule
is that the legislature is not to ve oredited with doing or in-
tending a useless or vain thing, nor with recuiring & futile,
impossible or useless thing to be done. 39 Tex. Jur. pp. 222,
223, Also one of the primesry and settled rules of construction
is thet worde in common use, when contsined in a statute, will
be Tesd acoording to their netura}, ordinary and populer uzean-
ing, unlesa 8 ocontrary intention is clearly apparent from the
oontext, or unless there 1s somne necessity, in a partioculer
case, for adopting a different oconstruction. 39 Tex. Jur,

Pr. 197, 198,
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As there is now no swh officer as thet of ~City
Fhysielan,"™ and there was no suoch offieer when the provi-
sions oontained in Seetions 9 and 15 of Art. €243e, V.A.C.S.,
supra, were enacted, to 20ld that the Legislature, 8y the
usé of the term 'Oiiy Fbhysioian™ in said seotions 9§ and 16
of Art. 0245¢, V,A,CeS., suprs, neant an offioer no longer
in existence in this state would be srediting the Lsgislature
wit%.dg:ng a useless thipg and requiring anm imposaible thing
to né,

We believe the term "City Physioian" was used in
sald Art, 6243e, su re, &8s a generio term and should be ocon-
strued as meaning the "City Health Officer,” who 1is the stat-
utory sucoessor to the office of COit Ph:lfoian and who is
required by statute to be a ¢ompeten sieian, legally
qualified to prectices medicine withim this State and of reput-
able professiona) standing, 3aid City Health Offiocer is re-
quired to perform suoch duties as may bs legally required of

him b eneral law and the govern bo or the ordinances
of hiz gity or town, s 1ng d

in the situation presented by you, i,e., when such
offiger is unable to perform his duties of offiss, it would
be without the power of the Board of Trustees to seleot an-
other physician to certify to the applioant's disability or
eligibllity, Our Opinioa No. 0-83514, referired to by you,
holds, in substance, that if the eity has a oity physician
the acoompanying artiaavit must be xadé Dy him, but if sw
¢ity bas no oity physician, then any doctor selected by the
Board pay make the affidavit, e do not belleve the faot
that swh oit ph{sieian is sick and unable to perfom this
duty has the legal effect of placing such olty 1o the stetus

of Lavl no citvy physician or eity health officer &8 oon-
tomﬁIit%% in Seo, 8 of art. 8z43e, supra,

Furthermore, it is the opinion of this department
thit the officer referred to in the sectl .n of a ¢iiy charter
enclosed with your in uiry as & "City Yemlth .hysician™ 4is in
law and ract a stailutary "City Hezlth Cfficer™ by virtue of
ATl, 4429, Veneles, sSupra, and, as suweh, is the oflicer peant
in vections ¥ und 19 of art. 8450, supra.



Honorable Bayne Satterfield - page &

Trusting the forsgoing fully answere your inquiry,

wWe are
Yours very truly
ATTORNEY CENERAL OF TEXAS
Robort L. thtimore. Ir. %
Assistant
RIL:z4

RPri s,
OF;*:2..
COMMITTEE

BY

I3
CHAIMMAN /S

e



